
IN THE UNITED ST ATES DISTRICT COURT 
FOR THE DISTRICT OF DELA WARE 

IN RE CHEMED CORPORATION, 
SHAREHOLDER DERIVATIVE 
LITIGATION 

) 
) 
) 
) 

Civil Action No. 13-1854-LPS-CJB 
Consolidated Action 

REPORT AND RECOMMENDATION 

Pending before the Court in this consolidated shareholder derivative action is the motion 

("Motion") of Defendants Kevin J. McNamara, Timothy S. O'Toole, David P. Williams, Joel F. 

Gemunder, Patrick P. Grace, Thomas C. Hutton, Walter L. Krebs, Andrea R. Lindell, Thomas P. 

Rice, Donald E. Saunders, Arthur V. Tucker, Jr., George J. Walsh III, Frank E. Wood, Ernest J. 

Mrozek, and Nominal Defendant Chemed Corporation ("Chemed" or the "Company") seeking to 

dismiss, pursuant to Federal Rules of Civil Procedure 23.1and12(b)(6), the Operative 

Complaint (the "Complaint") filed by Plaintiffs KBC Asset Management, NV ("KBC") and 

Mildred A. North ("North" and, collectively with KBC, "Plaintiffs"). 1 (D.1. 12) For the reasons 

that follow, the Court recommends that Defendants' Motion be GRANTED in the manner 

described below. 

I. Background 

A. Factual Background2 

KBC and North originally filed two separate derivative actions against 
Defendants, causing this Court to open two separate cases: Civil Action 13-1854-LPS-CJB, 
entitled KBC Asset Mgmt., NV v. McNamara, et al. (the "KBC Action"), and Civil Action 14-
1209-LPS-CJB, entitled North v. McNamara, et al. (the "North Action"). As is noted below, the 
actions have since been consolidated, and Civil Action No. 13-1854-LPS-CJB has been 
designated the lead case. Unless otherwise noted, citations to docket numbers are to documents 
that have been filed in the lead case. 

2 The following facts are taken primarily from the Complaint, but also at times from 
litigation materials and government manuals, as well as from public documents that have been 
filed with the United States Securities and Exchange Commission ("SEC"). Generally, courts 



1. The Parties 

Plaintiff KBC is an asset management company that is also a stockholder of Chemed. 

(D.I. 1 at~ 13) KBC has owned Chemed stock continuously since at least February 9, 2009. 

(Id.) Plaintiff North is an individual citizen of Illinois who is a current shareholder of Chemed. 

(North Action, D.I. 1 at~ 8) 

Nominal Defendant Chemed is a publicly traded company that is incorporated in 

Delaware and maintains its principal place of business in Cincinnati, Ohio. (D.I. 1 at~ 14) 

Chemed, through its affiliated subsidiaries (collectively referred to herein as "Vitas"), provides 

end-of-life hospice care services under the Vitas Innovative Hospice® brand; Vitas serves its 

patients through 52 hospice programs in 18 states and in the District of Columbia. (Id. at~~ 1, 

14)3 

The remaining Defendants are current and former members of Chemed's Board of 

Directors and/or executives at Chemed (collectively, the "Individual Defendants"). At the time 

this action was instituted, Chemed' s Board of Directors was composed of 10 directors (the 

"Director Defendants"). All current members of the Board are named Defendants in this matter 

faced with a motion to dismiss must limit their consideration solely to the complaint's 
allegations, attached exhibits, documents integral to or explicitly relied upon in the complaint, 
and matters of public record. See US. Express Lines, Ltd. v. Higgins, 281 F.3d 383, 388 (3d Cir. 
2002); Pension Benefit Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 
1993); see also In re NAHC, Inc. Sec. Litig., 306 F.3d 1314, 1331 (3d Cir. 2002) (court may 
consider, inter alia, SEC filings relied upon in complaint); Seinfeldv. O'Connor, 774 F. Supp. 
2d 660, 666 n.3 (D. Del. 2011) (same). To the extent that the Court herein considers facts 
contained in certain documents other than the Complaint itself, it does so because those 
documents were either (1) explicitly relied upon in the Complaint; (2) are otherwise integral to 
the Complaint and/or (3) are public documents that have been filed with the SEC. 

Roto-Rooter, which provides residential and commercial repair and maintenance 
services, is another well-known subsidiary of Chemed. (D.I. 1at~14) 
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and were directors at the time Plaintiffs initiated this action. (Id. at~~ 15, 18-24, 26-27, 153) 

Eight of the current directors are not members of Chemed's or Vitas' management. (D.1. 1 at~ 

158 (citing Chemed Corp. (Schedule 14A) 12 (Apr. 5, 2013)) With regard to the other two 

Director Defendants, the first, Defendant Kevin J. McNamara ("McNamara"), served as the 

President and Chief Executive Officer of Chemed and the Chairman ofVitas at times relevant to 

the Complaint. (Id. at~ 15) The second, Thomas C. Hutton ("Hutton"), is a Vice President and 

attorney for Chemed. (Id. at ~ 20) 

Four of the Individual Defendants were not members of the Board at the time this action 

was filed. Defendants Timothy S. O'Toole ("O'Toole") and Ernest J. Mrozek are both former 

Directors who served on the Board during time periods when alleged misconduct occurred. (Id. 

at~~ 16, 28) Defendant O'Toole served on the Board until 2008 and has held the positions of 

Chief Executive Officer of Vitas and Executive Vice President of Chemed at all relevant times. 

(Id. at~ 16) Defendant Mrozek served as a Director from May 2009 to May 2010. (Id. at~ 28) 

The remaining two Individual Defendants have never held positions on Chemed's Board, but 

rather served in upper management positions at Chemed. Defendant David P. Williams has 

served as Executive Vice President and Chief Financial Officer of Chemed since 2007 and 2004, 

respectively. (Id. at~ 17) Defendant Arthur V. Tucker, Jr. has served as Vice President and 

Controller of Chemed since 1989. (Id. at ~ 25) 

At the time of the filing of the Complaint, seven of the 10 Director Defendants 

(Defendants McNamara, Gemunder, Hutton, Walsh, Grace, Saunders and Wood) had served on 

the Board since at least 2002. (Id. at~~ 15, 18-20, 24, 26-27) Defendant Krebs, after having 

served on the Board prior to the time periods at issue in the Complaint, rejoined the Board in 
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